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IN THE 


United States Court of Appeals 

for the District of Columbia. 


April Term, 1941. 


No. 7972. 


Doehler Metal Furniture Co., Inc., a 
Corporation, 

Appellant , 
vs. 

Lindsay C. Warren, Comptroller General 
of the United States, 

Appellee. 


Appeal from the judgment of the District Court of the 
United States for the District of Columbia dismiss* 
ing the complaint for a declaratory judgment. 

BRIEF OF APPELLANT. 

Jurisdictional Statement. 


This is an action to review the judgment of the District 
Court of the United States for the District of Columbia 
dismissing the action of the appellant for a declaratory 
judgment against the appellee, brought under the provi- 
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sions of Section 274D of the Judicial Code (Act of June 14, 
1934, c. 512, 48 Stat., 955) and rule 57 (Rules of Civil Pro¬ 
cedure for the District Courts of the United States), and is 
here under the Act of February 13, 1925, c. 229, 43 Stat., 
936, as amended. (Appendix to general rules of this court, 
1941, p. 73.) 


Statement of Case. 

No judgment is sought against the United States. Neither 
mandamus nor injunction is sought against the appellee. 
The sole relief sought was a declaration of the correct rule 
of law as applied to the admitted facts as set forth in the 
complaint. (Appendix, p. 26.) 

These facts show: 

(a) That the appellant had contracted to deliver 
certain supplies under a contract for the stated sum of 
$92,391.80; that after certain deliveries, such contract 
was cancelled, and that in completing the contract, the 
‘‘excess cost" to the Government was the sum of 
$12,273.SO, instead of the claimed sum of $21,682.42, or 
a difference in favor of appellant of $9,408.62. 

(b) That said difference arises from an attempt by 
the appellee to apply an erroneous rule of law to the 
question of damages for claimed breach of contract; 
and that the appellee has arbitrarily impounded such 
sum. 


Statutes and Rule Involved. 

The statute involved is the Declaratory Judgment Act, 
Section 274D of the Judicial Code. (Act of June 14, 1934, 
c. 512, 48 Stat., 955.) The pertinent provision reads: 







Section 274L). (1) In cases of actual controversy ex¬ 
cept with respect to Federal taxes the courts of the 
United States shall have power, upon petition, declara¬ 
tion, complaint, or other appropriate pleadings to de¬ 
clare rights and other legal relations of any interested 
party petitioning for such declaration, whether or not 
further relief is or could be prayed, and such declara¬ 
tion shall have the force and effect of a linal judgment 
or decree and be reviewable as such. 

The Civil Procedure rule involved reads as follows: 

Rule 57. Declaratory Judgments. The procedure for 
obtaining a declaratory judgment pursuant to Section 
274 (d) of the Judicial Code, as amended, U. S. C., Title 
28, #400, shall be in accordance with these rules, and 
the right to trial by jury may be demanded under the 
circumstances and in the manner provided in Rules 38 
and 39. The existence of another adequate remedy 
does not preclude a judgment for declaratory relief in 
cases where it is appropriate. The court may order a 
speedy hearing of an action for a declaratory judg¬ 
ment and may advance it on the calendar. 

Statement of Points. 

I. THE COMPTROLLER GENERAL IS SUABLE 
UNDER THE DECLARATORY JUDGMENT ACT. 

II. THIS IS A CONTROVERSY WITHIN THE JUR¬ 
ISDICTION AND COMPETENCE OF THE DISTRICT 
COURT OF THE UNITED STATES FOR THE DIS¬ 
TRICT OF COLUMBIA. 

III. THE APPELLANT IS ENTITLED TO HAVE 
ITS ACCOUNT STATED AS PRAYED. 
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Summary of Argument. 

Declaratory procedure, though used for centuries in 
other countries, was slow to take its place in the judicial 
system of the United States. This law together with the 
new rules of Civil Procedure mark a distinct advance in the 
attainment of the second objective of the American people 
as written in the Preamble to the Constitution of the United 
States: “Establish Justice”. The law is now used by the 
United States itself. 

Being appropriate for governmental use, it is equally 
available to the citizen whereby to determine the legality of 
the acts of governmental officials. 

For this purpose, courts of justice are established. The 
government of the United States is in no way concerned, 
save that its agents and officials discharge their duties in 
accordance with law. 

While important, the duties of the Comptroller General 
do not comprise the functions of the courts to declare the 
applicable rule of law to contracts and dealings of the citi¬ 
zen with government. 

The money cost, ?. c„ the sum expended is the measure of 
“excess cost”, and not some arbitrary fictional sum. 
Otherwise, unjust enrichment accrues. 

For the purposes of this case, the facts as pleaded are to 
he taken as true. Appellant has the right to elect to submit 
this question of law to the court: confident in the correct¬ 
ness of its position, and relying upon Comptroller General 
to carry out the decision of the court without resort to sup¬ 
plemental proceedings. 
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ARGUMENT. 

I. The Comptroller General is suable under the Declara¬ 
tory Judgment Act. 

Quite generally, though with certain restrictions in some 
cases, the acts of officials of government are subject to re¬ 
view by the courts. The Appellee, Comptroller General, is 
such an official, and, while he is clothed with the habiliments 
of great power, his acts in contravention of law, or in viola¬ 
tion of correct legal principles applicable to the subjects 
with which he deals, are subject to review by courts of law. 

The Declaratory Judgment Act and the new Rules of 
Civil Procedure supply an appropriate, useful, and effective 
opportunity for the determination of the “rights and other 
legal relations” of citizens “in cases of actual controver¬ 
sy” in the dealings of the citizen with the Comptroller Gen¬ 
eral of the United States, and other governmental officials 
and governmental agencies. 

When the late Representative Montague on April 17, 
1934, submitted the measure which later became Section 
274D of the Judicial Code, he thus described it: 

“The ‘declaratory judgment’ is a useful procedure in 
determining jural rights, obligations and privileges, but 
may be applied to the ascertainment of almost any de¬ 
terminative fact or law.” 

Rept. 1264, 73d Cong. 2d Sess. 

The usefulness of the declaratory action, both to the 
private citizen and to the public official, and to the govern¬ 
ment itself, was acclaimed by students of procedural re¬ 
form. Among the most distinguished of these is Professor 
Edwin Borchard, whose book “Declaratory Judgments” 
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(1934), has been referred to with approval in many deci¬ 
sions. His chapter XIII, p. 590, et seq., is particularly il¬ 
luminating. 

“Possibly in no branch of litigation is the declaration 
more useful than in the relations between the citizen 
and the administration. With the growing complexity 
of government and the constantly increasing invasions 
of private liberty, with ever widening powers vested in 
administrative boards and officials, the occasions for 
conflict and dispute are rapidly augmenting in fre¬ 
quency and importance. Yet the very fact that such 
disputes turn mainly upon questions of law, involving 
the line marking the boundary between liberty and pub¬ 
lic restraint, between privilege and immunity, on the 
one hand, and public right and power, on the other, 
makes this field of controversy peculiarly susceptible 
to the expeditious and pacifying ministrations of the 
declaratory judgment.'’ 

BorcharJ: Declaratory Judgments, p. 590. 


He points out that 

“under a constitutional government, the jurisdiction 
and powers of official bodies are always a subject of 
judicial challenge and review. ’ ’ 

“ And one of its exceptionally valuable functions lies 
in the fact that it enables not only the individual to 
raise the question of the validity of governmental ac¬ 
tion without purporting first to violate an order and 
expose himself to penalty, but it enables the adminis¬ 
tration itself to raise the question of its own powers, 
when challenged, without running the risks entailed by 
precipitate action on the assumption of legality, subse¬ 
quently established as mistaken.” 

Id. p. 591. 


Counsel for appellant had occasion to review the men¬ 
tioned law and the authoritative volume by Professor Bor- 
cliard, and in the course of that review wrote: 


“Likewise, this method of approach to a judicial deter¬ 
mination is available to government and to govern¬ 
mental officials. They need not wait to prosecute vio¬ 
lations of laws; they may present the controversy to 
the court for a declaratory judgment thereon, thus 
speeding up that certainty of law, which is essential to 
good government. * ’ 

Williams: American Bar Assn. Journal, Decem¬ 
ber, 1984. 

This view has been accepted and acted upon by the gov¬ 
ernment in its own behalf in the important case of United 
States v. Golden Gate Bridge and Highway District of Cali¬ 
fornia, Dist. Ct. N. D. Cal. S. D., decided March 11, 1941, 
37 Fed. Supp. 595, wherein the court announced the follow¬ 
ing conclusion of law: 

“ (9) That the plaintiff is entitled to judgment in its 
favor with costs herein incurred as may be taxed, and 
to a declaratory decree in said judgment declaring its 
rights, and defendant’s duties, as hereinabove found to 
exist, and to such further and coercive orders of this 
court as may be found necessary to carry into effect 
such judgment.” 


While the plaintiffs in the case of Boloff et al. v. Perdue, 
Milk Market Administrator, et al., 31 Fed. Supp. 739 , and 
33 Fed. Supp. 516, failed to get a declaration in accordance 
with their contentions, it was held as a matter of law: 

“That the suit presents an actual controversy within 
the purview of the Federal Declaratory Judgment Act, 
and that plaintiffs are entitled to a decision of such con¬ 
troversy.” 

This was an action which involved the financial liability 
of plaintiffs under Milk Order No. 12, issued by the Secre¬ 
tary of Agriculture under authority of law. The govern¬ 
ment’s motion to dismiss had been earlier denied. No ap¬ 
peal was taken. 
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Quite recently, the Attorney General, now Mr. Justice 
Jackson of the Supreme Court, in advising the President 
of the United States concerning a measure passed by Con¬ 
gress contemplating certain procedural and other reforms 
in the conduct of administrative agencies, said: 

“Under the Declarators Judgment Act of 1934 anv 
person may now obtain a judgment as to the validity 
of such administrative rules, if he can show such an 
interest and present injury therefrom as to constitute 
a ‘case or controversv.’ ” 

House Representatives Doc. 986, 76tli Cong., 3d 
Sess. Dec. 11,1940. 

The President of the United States transmitted this let¬ 
ter to the Congress as the basis of his own views on the 
measure under review, wherein he took occasion to make 
the comment that American jurisprudence must advance 
along the line of “cheapening, expediting, and simplifying 
of the judicial process itself. ” 

The validity of the opinion of the Attorney General is, 
of necessity, predicated upon the fact that for the citizen 
to challenge the act of an official of the government under 
declaratory procedure is in no wise to be defeated by the 
assertion that such citizen has brought an action against the 
United States. 

If the declaratory action is available and appropriate as 
to the validity of administrative rules, as pointed out by 
the Attorney General, when the mere rules of a govern¬ 
mental agency invade the rights of the citizen, how verv 
much more important is it that this simple, direct, and 
expeditious process shall be at his call in matters affecting 
his right to have his contractural dealings with his govern¬ 
ment determined by the judiciary under the law of the land? 
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It is obvious that the Attorney General in his review of 
the proposed law, which might further complicate rather 
than simplify the right of the citizen to challenge the legal¬ 
ity of the acts of public officials and administrative agencies, 
regarded the availability of the declaratory action as so ap¬ 
parent in such matters as to require no elaboration. 


However, some may entertain the lingering doubt that 
Congress in passing the declaratory act had in mind actions 
against officials of government. This contention is ade¬ 
quately dissolved by remembering that after the passage of 
the law and despite comprehensive provisions of statutes 
relating to the determination, assessment, and collection of 
Federal taxes, it came to the attention of Congress that this 
law was being used to question the validity of revenue legis¬ 
lation. Whereupon, the law was amended in 1935, (Pub. 
407, 74tli Cong.) by the insertion of the words: “except with 
respect to Federal taxes.” 


This affirmative action by Congress, together with the 
current use of this procedure by and on behalf of the gov¬ 
ernment in the determination of the rights and legal rela¬ 
tions of the citizen, effectively disposes of all doubts that 
Congress had any intention of inhibiting this procedural 
reform, or of in any way restricting its use by the citizen 
save as related to tax laws. 


This law* W’as passed to improve and speed up the admin¬ 
istration of justice for the citizen. Government acts only 
through agents and officials. To say that such officials may 
use this procedure to challenge the acts of the citizen, leav¬ 
ing to him only the right to defend, and, at the same time to 
hold that its provisions may not be called into action by the 
citizen to challenge the acts of governmental officials is con- 
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trary to all sound reasoning and defeats the objective of the 
law itself. 

The logic of this contention was recently exemplified by 

the decision of this court, wherein it had under review the 

authoritv of the District Court of the United States for the 
* 

District of Columbia to enter a declaratory judgment con¬ 
cerning the acts of the officials of an agency of government. 
Your 1 decision was in full support of the power and author¬ 
ity of the District Courts of the United States to enter 
declaratory judgments concerning the acts of such officials. 
Where such cases arise under public law, the authority 
for declaratory judgment is complete. 

‘‘And since the case is one arising under the laws of 
the United States, the court had power to enter a 
declaratory judgment/’ 

Bank of America- American Nat. Trust & Sav. 
Assn. v. W. 0. Douglas, et al. (Members of the 
Securities and Exchange Commission), 70 App. 
D. C. 221,105 Fed. (2), 100. 


The procedure of the declaratory action is especially 
applicable where the controversy arises in connection with 
the action of a governmental official in carrying out the op¬ 
erations of a law of the United States where the rights of 
property of the citizen are invaded, either under a misap¬ 
prehension of applicable law, or in contravention of well 
established legal principles. Though one of first impres¬ 
sion, such is the instant case. 

Further authorities in this connection are found in our 
treatment of the second question. 
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II. This is a controversy within the jurisdiction and 
competence of the District Court of the United States for 
the District of Columbia. 

In addition to the cogency of certain of the authorities 
earlier noted, it is to be observed that the issue presented 
is solelv one of law. 

No question is raised as to the jurisdiction and compe¬ 
tency of the Appellee, Comptroller General, to state and 
settle accounts and claims. It is, however, the function and 
obligation of the judiciary to state and declare the law; 
nor, will the judiciary lightly forego the opportunity to 
speed the processes of justice under advanced procedural 
methods. 

Writing more than 100 years ago, Alexis de Tocqueville, 
that eminent student of the American svstem said: 

m 

“The strength of the courts of law has ever been the 
greatest security which can be offered to personal in¬ 
dependence; but this is more especially the case in 
democratic ages; private rights and interest are in con¬ 
stant danger, if the judicial power does not grow more 
extensive and more strong to keep pace with the grow¬ 
ing equality of conditions.” 

Democracy m America, vol. II, p. 339 (Colonial 
Ed.) 

Or, as was so pungently stated by the Supreme Court of 
the United States in a famous case: 

“Courts of justice *re established, not only to decide 
upon the controverted rights of the citizens as against 
each other, but also upon rights in controversy be¬ 
tween them and the government;” 

U. S. v. Lee, 106 U. S., 196, 220. 


V 
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Nor, is this a suit against the government. That this 
appellant has a right of action against the United States, 
either in the District Court, or in the Court of Claims, is 
not open to question, should it care to follow that procedure. 
That it elects to proceed under the law for declaratory 
judgment in a justiciable controversy as against an official 
of the United States, no more makes this an action against 
the United States than a proceeding for injunction against 
the Secretary of War for an abuse of power. 

“If the conduct of the defendant constitutes an un¬ 
warranted interference with property of the com¬ 
plainant, its resort to equity for protection is not to be 
defeated upon the ground that the suit is one against 
the United States. The exemption of the United 
States from suit does not protect its officers from per¬ 
sonal liability to persons whose rights of property they 
have wrongfully invaded. (Citing a long list of cases.) 

a Tke suit rests upon the charge of abuse of power, 
and its merits must be determined accordingly; it is 
not a suit against the United States. ” 

Philadelphia Company v. Stimson, Secretary of 
War, 223 U. S. 605. 

“Under our system the people, who are there called 
subjects, (referring to the English system) are the 
sovereign. Their rights, whether collective or individ¬ 
ual, are not bound to give wav to a sentiment of lovaltv 
to the person of a monarch. The citizen knows no 
person, however near to those in power, or however 
powerful himself, to whom he need yield the rights 
which the law secures to him when it is well admin¬ 
istered. When he, in one of the courts of competent 
jurisdiction, has established his right to property, 
there is no reason why deference to any person, natural 
or artificial, not even the United States, should prevent 
him from using the means which the law gives him for 
the protection and enforcement of that right.’’ 

U. S. v. Lee, 106 U. S., 196, 208. (Emphasis in the 
original.) 
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The Appellee, Comptroller General, is a powerful and 
distinguished official of the United States, but, he is not 
above and beyond the reach of the processes and judgment 
of the courts of law. 

“No man in this country is so high that he is above 
the law. No officer of the law may set that law at 
defiance with impunity. All the officers of the govern¬ 
ment from the highest to the lowest, are creatures of 
the law, and are bound to obey it. 

“It is the only supreme power in our system of 
government, and every man who by accepting office 
participates in its functions is only the more strongly 
bound to submit to that supremacy, and to observe the 
limitations which it imposes upon the exercise of the 
authority which it gives.” 

U. S. v. Lee, 106 U. S., 196, 220. 

Long before the passage of the Declaratory Judgment 
Act, and many years before the adoption and promulga¬ 
tion of the new rules of Civil Procedure, the authority of 
the Comptroller General under the statute creating his office 
had numerous occasions to be reviewed by the courts. 

In a notable case, McCarl, Comptroller General v. Cox, 
56 App. D. C., 27, 8 Fed. (2), 669, this court took occasion 
to say: 

“Doubtless it "would be convenient if the matter could 
be settled by the simple process of ordering the dis¬ 
bursing officer to withhold the lieutenant’s salary—in 
the language of the street, ‘docking his pay’; but no 
such arbitrary power has been invested in the Comp¬ 
troller General by this new legislation. As Judge Clay¬ 
ton emphatically remarks: ‘There cannot be such an 
autocrat. Our government cannot be reduced to a 
bureaucracy.’ ” 

“Docking” the sum otherwise found due this Appellant 
is exactly what the Comptroller General has attempted to 
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da by his act of impounding the sum of the items in con¬ 
troversy in the accounts described in the complaint present¬ 
ed to the United States District Court for the District of 
Columbia the question of the legality of the action of the 
Comptroller General, and asking of that court a declaratory 
judgment on such acts. 

Continuing in McCarl v. Cox, your opinion goes on to 
say: 

“As already observed, the Comptroller General does 
not even contend that his decision is final; but he does 
maintain that he may, upon his own ex parte finding 
of the indebtedness, cover back into the Treasury a 
salary regularly appropriated for, and compel the 
officer involved to await the outcome of a suit in the 
Court of Claims * * *. 

“No such power as is here contended for ever has 
been conferred upon any official and is entirely incon¬ 
sistent with our theory of government. It may be 
added that the persistence with which the authority to 
exercise this arbitrary power has been urged, in the cir¬ 
cumstances, clearly demonstrates the wisdom of Con¬ 
gress in not conferring it * * 

The full text of the opinion of Judge Clayton to which 
this court makes reference in McCarl v. Cox is found in 
Smith v. Jackson, 241 Fed., 747, affirmed by the Supreme 
Court of the United States, 246 U. S. 388. 

Following the above quotation, the opinion of Judge Clay¬ 
ton continues: 

i ' i Chief Justice Marshall said that the government of 
the United States has been emphatically termed a 
government of laws and not of men; and it is empha¬ 
tically the province and duty of the judicial depart¬ 
ment to say what the law T is. And as pertinent here it 
may be added that the judicial department must be 
allowed to continue to adjudge in cases involving per¬ 
sonal and property rights.” 
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Admittedly, the declaratory action is procedural. In the 
language of Chief Justice Hughes in Aetna Life Ins. Co. v. 
Haworth, 200 U. S., 227, 240: 

“it authorizes relief which is consonant with the ex¬ 
ercise of the judicial function in the determination of 
controversies to which under the Constitution the 
judicial power extends.” 


Continuing in the same case, the distinguished Chief Jus¬ 
tice on behalf of a unanimous court said: 

“A ‘controversy* in this sense must be one that is ap¬ 
propriate for judicial determination. A justiciable 
controversy is thus distinguished from a difference or 
dispute of a hypothetical or abstract character; from 
one that is academic or moot. The controversy must 
be definite and concrete, touching the legal relations of 
parties having adverse legal interests. It must be a 
real and substantial controversy admitting of specific 
relief through a decree of a conclusive character, as 
distinguished from an opinion advising what the law 
■would be upon a hypothetical state of facts. Where 
there is such a concrete case admitting of an immedi¬ 
ate and definitive determination of the legal rights of 
the parties to an adversary proceeding upon the facts 
alleged, the judicial function may be appropriately ex¬ 
ercised although the adjudication of the rights of the 
litigants may not require the award of process or the 
payment of damages. And it is not essential to the 
exercise of the judicial power that an injunction be 
sought, allegations that irreparable injury is threaten¬ 
ed are not required.” 

The Supreme Court of the United States in the considera¬ 
tion of later cases under declaratory procedure has found 
no occasion to modify the principles applicable to this re¬ 
formed procedure for the determination of rights and legal 
relations as set forth in Aetna Life Ins. Co. v. Haworth. 
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The arbitrary action of the Appellee, Comptroller Gen¬ 
eral, in impounding the sum of money set forth in the 
complaint of Appellant, under the circumstances and claims 
as therein pleaded, is either a wrongful act or a correct 
one. It is a question of law. It is an act carried out under 
a correct rule, or it is one determined and acted upon under 
a mistaken view of the applicable and correct rule of law, 
and done in violation of the rights of Appellant. 

There was thus presented to the District Court a justici¬ 
able controversy; one “admitting of specific relief through 
a decree of a conclusive character.” 

Thi£ controversy is not with the government of the United 
States; it is with an official as to the rights of the citizen. 
It must be presumed that the government is in no way con¬ 
cerned save that its agents and officials perform their duties 
in accordance with the law and with justice to the citizen. 
The result of appeals to the judiciary is ever expected to 
be as so eloquently stated by the late Solicitor General, 
Frederick W. Lehman: 

“The government always wins when the citizen gets 
justice; it always loses when he is wronged.” 

It was for the preservation and protection of the rights 
of the citizen, not only in his dealings with his fellows, but 
in his relations with the officials of government, that the 
judiciary system was incorporated into the Constitution 
of the United States. To facilitate the determination of 
such rights, and to provide for “the cheapening, expediting, 
and simplifying of the judicial process itself,” in the words 
of the President heretofore referred to, the Congress enact¬ 
ed the Declaratory Act and authorized the new rules of 
Civil Procedure. The result of these attempted reforms 
is the responsibility of the Federal judiciary. 
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Under the guidance of this court, the Comptroller Gen¬ 
eral will encounter no difficulty in fully discharging his 
duties under the law establishing his office. He is not be¬ 
yond the jurisdiction and direction of the court in the dis¬ 
charge of his duties, where, as in this case, his acts are 
appropriately brought to the attention of the judiciary. 

The declaratory action is peculiarly appropriate in de¬ 
termining controversies between the citizen and officials of 
government with respect to contractural obligations and 
responsibilities in dealing with his government, or over the 
meaning and application of some law or regulation where 
the question is one of the determination of the correct rule 
of law. 

The assertions made on behalf of the Appellee, Comptrol¬ 
ler General, that a suit against him, even though it makes 
mild question of his judicial competence, is a suit against 
the United States; or, that this is a suit against the United 
States, were long ago answered by the Supreme Court of 
the United States in Mig-uel v. McCarl, Comptroller Gen¬ 
eral, 291 U. S., 442, 455, 456. 

“We find no merit in the contention that the United 
States is a necessary party and this suit not maintain¬ 
able without its consent, or in the further contention 
that this suit cannot be maintained because petitioner 
has a remedy at law in the Court of Claims for his re¬ 
tired pay. Smith v. Jackson, 246 U. S., 388. * **” 
“But it is not to be supposed that, upon his atten- 
tin called to our decision, the Comptroller General will 
care to retain possession of the voucher or that he will 
interfere in any way with its payment.” 

Just as here, on the court making a declaration of the 
proper rule of law applicable to the admitted facts, it is 
not to be expected that the Comptroller General will do 
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other than state the account of Appellant in accordance 
with such declaration. If, under such circumstances, he 
should omit to do so, other provisions of the declaratory 
judgment act are available. 

In other words, the declaratory action when seasonably 
invoked, affords a full and adequate remedy for the settle¬ 
ment of controversies between the citizen and governmental 
officials. 

III. Appellant is entitled to have its account stated as 
prayed. 

In the famed “Gold Clause” case, Perry , 294 U. S., 330, 
352, on certification from the Court of Claims, the Supreme 
Court of the United States said: 

“When the United States, with constitutional authori¬ 
ty, makes contracts, it has rights and incurs responsi¬ 
bilities similar to those of individuals who are parties 
to such instruments. ” 

While the result in that case was the occasion of a sharp 
division in the Supreme Court, there was complete unanimi¬ 
ty of opinion that contracts made with the government were 
subject to the same rules of law as are applicable to con¬ 
tractual relations between individuals. 

Said the Court of Claims: 

“ A contract with the United States is construed as 
are contracts between individuals, and performance is 
governed by the same rules. ’ ’ 

International Arms and Forge Co., 70 Ct. Cl., 471. 

For the purposes of this action, Appellant does not con¬ 
test its liability to respond in damages for its omission to 
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make complete delivery of the supplies covered by its con¬ 
tract, even though there may be good and sufficient reasons 
why such was not accomplished. Likewise, for the purposes 
of this case, Appellant accepts as lawful the cancellation of 
such contract. Nor, does it deny that in completing the 
contract, an “excess cost” was incurred. 

“Disputed claims for damages for breach of contract 
are not committed by law to the control and decisions 
of the accounting officers of the United States.” 

Standard Dredging Company, 71 Ct. Cl. 218. 

Though the effort requires no special mental agility, many 
officials of government have difficulty in distinguishing be¬ 
tween their own conduct; between their own duties and 
responsibilities; and the rights of the legal entity which they 
serve—the government. As before remarked, the govern¬ 
ment, as such, is interested only in seeing justice dispensed 
between the component parts of its creator—the citizens. In 
order to accomplish this result with safety to the rights 
of the citizen, our government is arranged upon the prin¬ 
ciple of divided powers, and, with the duties of its several 
departments and agency officials carefully marked out by 
the law of the land. 

Probably, no one has ever made this distinction more ob¬ 
vious than Alexis de Tocqueville, who wrote: 

“The government of the Union depends entirely upon 
legal fictions; the Union is an ideal nation which only 
exists in the mind, and whose limits and extent can 
only be discerned by the understanding.” 

Democracy in America, vol. 1, 165. (Colonial Ed.) 

Thus, the basic question in this action is not an issue be¬ 
tween the government of the United States and this Appel¬ 
lant, but between this Appellant and an official of the 
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government as to whether such official may exercise a func¬ 
tion of the judiciary, and in the attempted exercise of such 
function determine matters of law and legal relation in ac¬ 
cordance with his erroneous views. Whether such action 
arises from an excess of either zeal or caution, the result 
is the same. 


The correct and applicable rule attaching to breached 
contracts has been thus stated: 

‘‘One who fails to perform his contract is jointly 
bound to make good all damages that accrue naturally 
from the breach and the other party is entitled to bo put 
in as good a position pecuniarily s he would have been 
by performance of the contract.” 

Miller v. Roberts , 266 U. S. 243 , 257. 

There are, however, mutual obligations attending the par¬ 
ties on the breach of a contract, just as there are mutual 
obligations in its making and performance. 

The applicable rule concerning the rights and obligations 
of the parties to a contract, which follow and attend its 
breach, has been variously stated, but the authorities agree 
that the substance of the correct rule is: 

“The principle that the injured party must reasonably 
exert himself to prevent damages applies alike to cases 
of contract and tort.” 

7 Sutherland On Damages. 152. 

“Any benefit derived by the plaintiff under a contract 
must be charged against him in the assessment of dam¬ 
ages for its breach.” 

15 Am. Jur., Sec. 193. 

“It has been held that ‘where a party is entitled to the 
benefit of a contract, and can save himself from a loss 
arising from a breach thereof, at a trifling expense or 
with reasonable exertions, it is his duty to do it: and 
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lie can charge the delinquent party with such damages 
only as with reasonable endeavors and expense he 
could not prevent.’ ” 

Wicker v. Hoppeck, 75 U. S., 6 Wall. 94. 

The Appellee, Comptroller General, has partially recog¬ 
nized this sound principle as to the duty of the injured party 
to reduce his cost, or damage. In the settlement voucher 
issued by direction and in the name of the Comptroller 
General, which is Exhibit A to the complaint of the Ap¬ 
pellant, there is shown a credit for $1,050.58, a one per 
cent, discount, which the Comptroller General deducted 
from his claimed “excess cost'’ of the supplies secured 
from the completing contractor. 

Without doubt, Appellant is entitled to this credit as 
against claimed “excess cost” as a matter of law. The 
Comptroller General thereby concedes the correctness of 
the legal principle. 

Appellant is equally entitled as a matter of both law and 
justice to have the actual pecuniary expenditures made 
for and on behalf of government by the order of the Comp¬ 
troller General taken as the correct measure of “excess 
cost ’ 7 in stating the correct account between the Appellant 
and the other party to the contract. Stating such an ac¬ 
count under correct rules of law is the function of the Comp¬ 
troller General. To tell him what the correct rule of law 
is under the admitted facts is the function and province 
of the courts. 

As shown by the pleadings, paragraph 6, such expendi¬ 
tures were not $104,290.19, but the sum of $94,881.57, or a 
difference of a balance to which Appellant is entitled of 
$9,408.62. 
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Another most distinguished authority has thus stated 
the rule: 

“The buyer may be able to get similar goods for less 
than the market price, and if he does buy goods against 
the defendant’s contract his damages must be based on 
his actloal lose; namely, the difference between the 
price he paid and that which he would have to pay un¬ 
der the contract.” (Emphasis supplied.) 

Ill WUliston On Contracts, 2401. 

To permit the application of any other than this just 
and lawful rule in the statement of the account in question 
can result but in unjust enrichment to one party at the ex¬ 
pense of the other. Such enrichment may be no more law¬ 
fully permitted by the court in dealing with the rights and 
legal relations of the citizen on the one hand and the Comp¬ 
troller General on the other with respect to such matters 
with which he has certain lawful duties, than in cases where 
individual citizens have controversies with each other. 

Appellant has elected, as it has a legal right to do, to 
submit this question of law to the courts. It does not ask 
for any judgment against the United States, or any judg¬ 
ment against the Comptroller General. It solely and simply 
invokes the law of the land for a declaration of the legal 
relations of the parties to this action under laws designed 
to afford such relief. 

Appellant is confident it will be the pleasure of the Comp¬ 
troller General on being advised of the declaration of the 
court on the rule of law on the facts as set forth in the com¬ 
plaint to apply such rule to the statement of the account of 
this Appellant. Both below, and here on review, the facts 
as alleged in the complaint of Appellant must be taken as 
true and confessed. 
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When the declaration of the court has been so made and 
applied, all issues will be resolved. Both Appellant and the 
Comptroller General will have had their controversy of 
right and legal relation settled with creditable promptness, 
with a minimum of expense and delay. The objects of the 
declaratory law will have been attained. The rightful in¬ 
terests of all concerned will have been promptly discovered 
and adequately preserved under the protective processes 
of the laws of the land by its courts of justice. 

Conclusion. 

In order that this court may have the full picture of this 
action, it has been thought proper to analyze not only the 
remedial jurisdiction of the courts of the United States 
under declaratory procedure, but also to review the nature 
of the relief sought, together with the applicable principles 
of law to the admitted facts. 

We submit that the action of the District Court of the 
United States for the District of Columbia herein should 
be reversed, and the Appellant have the relief for which 
it prays. 

Respectfully submitted, 

NATHAN BOONE WILLIAMS, 
Attorney for Appellcmt. 

Washington, D. C. 

August, 1941. 
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APPENDIX. 

Excerpts from complaint of Appellant. Record, pp. 1-5. 

3. Plaintiff is a private corporation duly incorporated 
under the laws of the State of New York and having its 
principal office and place of business at 192 Lexington Ave¬ 
nue, New York, New York, and is engaged in the business 
of manufacturing and selling furniture. 

4. That it was so engaged in December, 1938, when it 
was awarded on December 22, 1938, contract W-950-qm- 
1561 for certain requirements of the War Department in 
the gross amount of $92,391.80; that acceptable delivery 
of items under such contract was effected to the value of 
$8,970.57; that acting under claimed authority to cancel 
such contract, the same was declared canceled as to the 
further items thereof on April 17, 1939, as will more fully 
appear by reference to Notice of Settlement of Claim made 
by defendant on December 11, 1940, set forth in full as 
Exhibit A hereto, and by reference made a part hereof, 
whereby a claimed liability is made of plaintiff in the sum 
of $21,682.42, which liability plaintiff denies. 

5. The material portion of such contract which relates 
to the matter in controversy is a part of Article 5 thereof, 
which reads as follows: 

“If the contractor refuses or fails to make deliveries 
of the materials or supplies within the time specified in 
Article 1, or any extension thereof, the Government 
may by written notice terminate the right of the con¬ 
tractor to proceed with deliveries or such part or 
parts thereof as to which there has been delay. In 
such event, the Government may purchase similar mate¬ 
rials or supplies in the open market or secure the man¬ 
ufacture and delivery of the materials and supplies by 
contract or otherwise, and the contractor and his sure- 
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ties shall be liable to the Government for any excess 
cost occasioned the Government thereby: 

and under this provision the mentioned control was declar¬ 
ed in default. 

6. That in the Settlement of Claim as set forth in Ex¬ 
hibit A hereof, it is claimed by defendant that “excess cost” 
is the difference between $104,290.19 and $82,607.77, or $21,- 
682.42, when as a matter of fact the cost for the items rep¬ 
resented by the sum of $104,290.19 was not that sum but 
the sum of $94,881.57, as shown by final settlement of con¬ 
tract No. W-950-qm-1605, dated April 18, 1939, with the 
Equipment & Furniture Corporation, thereby making the 
“excess cost” the sum of $12,273.80 instead of $21,682.42 
as claimed by defendant, or a difference in favor of plain¬ 
tiff of $9,408.62. 

7. That defendant, Lindsay C. Warren, refuses to ac¬ 
cept arid apply the applicable rule of law' to the account in 
controversy and has impounded the stated sum of $9,408.62 
in violation of law*. 

WHEREFORE plaintiff prays the declaration by this 
court that admitting the claimed right to terminate the men¬ 
tioned contract in part that “excess cost” is the difference 
between the contract price and the sum actually paid out 
in completing the same, and that such sum was $12,273.80 
and not $21,682.42 as claimed by the defendant herein; and 
plaintiff prays for an appropriate order for the release 
of such sum of $9,408.62 as being just, due, and payable. 

Exhibit A to complaint of plaintiff. Record, pp. 4, 5. 
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Exhibit A. 

NOTICE OF SETTLEMENT OF CLAIM 

GENERAL ACCOUNTING OFFICE 

Certificate No. US.—7668-W. 

War 

United States Claim No. —0392562(3). 

Washington, D. C., December 11, 1940. 

Doehler Metal Furniture Co. Inc., 

192 Lexington Avenue, 

New York, New York, 

Debtor 

The claim (s) of the United States for excess cost of 
5,464 pieces of furniture purchased elsewhere due to the 
debtor’s failure to furnish same to the War Department, in 
accordance wdth the terms of contract No. W-950-qm-1561, 
dated December 22, 1938, less credits as hereinafter shown. 

Under the terms of the above contract, Doehler Metal 
Furniture Co. Inc. agreed to furnish and deliver 2,744 
pieces of steel furniture for officers’ quarters, and 3,397 
pieces of steel furniture for non-commissioned officers’ 
quarters, free of all transportation charges, packed for 
export shipment, to the Port Quartermaster, New York 
Port of Embarkation, Brooklyn, New York, as shown on 
the schedule of supplies attached to the contract, in strict 
accordance with the specifications, schedules and drawings, 
all of which were made a part of the contract, for the con¬ 
sideration of $92,391.80, less a discount of one percent for 
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payment within ten calendar days. The contract stipulated 
that shipment should be completed on or before April 2, 
1939, and that delivery at New York Port of Embarkation, 
Brooklyn, New York, should be completed on or before 
April 12,1939. 

At the expiration of the contract completion date (April 
12, 1939) no deliveries under the contract had been made, 
and the contractor’s right to proceed was terminated as of 
April 17, 1939, except for 68 dining tables, 198 arm chairs, 
and 411 side chairs, required under Item 2 for export to 
the Quartermaster, The Panama Canal Department, Canal 
Zone. Delivery of the latter items has been completed, but 
no payment made to the debtor therefor. 

The remaining portion of the contract quantity (5,464 
pieces of furniture) was readvertised, and pursuant there¬ 
to, award made to the Equipment & Furniture Corpora¬ 
tion, 114 East 32nd Street, New York, New York, under 
contract No. \V950-qm-1605, dated April 18, 1939, for the 
lump sum price of $105,057.90, less a discount of one per¬ 
cent for payment within ten calendar days, or at a total 
excess cost of $21,682.42, as shown by the following state¬ 
ment: 

Cost of 5,464 pieces from the 
Equipment & Furniture Corpora¬ 
tion: .$105,057.90 

Less 1% discount. 1,050.58 


$104,007.32 

Plus additional inspection 
costs . 282.87 $104,290.19 
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Cost of 5,464 pieces from Doehler 


Metal Furniture Co. Inc.$ 83,442.19 

Less 1% discount. 834.42 


Excess cost. 

Less amount applied in allowance 
under settlement No. 0599828, 
dated August 16, 1940, for 677 
pieces of furniture furnished un¬ 
der contract No. W-950-qm-1561, 

dated December 22, 1938 .$ 8,860.11 

Less amount applied in allowance 
under settlement No. 0586420, 
dated April 18, 1940, for remis¬ 
sion of amount deducted as liqui¬ 
dated damages in payment for 
medical supplies furnished under 
contract No. W603-md-10746, 

dated November 7,1939 . 60.00 

Less remission of amount deducted 
on voucher No. 9935 of the July 
1940 accounts of A. A. Lee, Lieut. 

Cmdr. U. S. N. (SC), in making 
payment for chairs furnished 
under contract No. NOs-69733, 
dated November 15, 1939 (Navy 

voucher No. 101,366) . 36.80 

Less amount allowed for 2 smoka- 
dors furnished under General 
Schedule of Supplies contract 
No. Tps-34120, Purchase Order 
No. 616-1, dated August 9, 1940, 

(Item No. 25-S-300(a) (1), $13.80, 


82,607.77 


$ 21,682.42 
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less $0.14 discount to which the 
Government is entitled, contrac¬ 
tor’s indebtedness to the United 
States having caused the delay in 
payment (Chief of Finance No. 

53907) . 13.66 8,970.57 

Balance due the United States.$ 12,711.85 

has (have) been settled and the sum of Twelve Thousand 
Seven Hundred Eleven dollars and eighty-five cents has 
been found due the United States per above certificate 
number. The amount due should be remitted to this office 
promptly, by check, draft, or money order payable to 
the “United States.” 

LINDSAY C. WARREN, 

! Comptroller General of the United States. 

I By c. l. McClelland. 

M 

Copy to Hinton & Heron, 

Munsey Building, 

Washington, D. C. 

The Aetna Casualty and Surety Company, 

100 William Street, 

New York, New York. 

$12,711.85. 

Copy to War Department, 

Office, Chief of Finance. 

Re: FAR 167/269982. 

This settlement supersedes settlement No. US-7144-W, 
dated May 16, 1940. 
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In the United States Court of Appeals for the 
District of Columbia 


October Term, 1941 
No. 7972 

Doehler Metal Furniture Co., Inc., a Corporation, 

APPELLANT 

V. 

Lindsay C. Warren, Comptroller General of the United 

States, appellee 


BRIEF FOR APPELLEE 


counter-statement of the case 

This action was instituted by the appellant by filing in 
the lower court a “complaint for declaratory judgment.’* 
From the complaint, the pertinent portions of which are set 
out in Appellant’s Appendix 25 and 26. it appears that the 
appellant on December 22, 193S, was awarded contract 
No. W-950-qn-1561 which called for the delivery of certain 
supplies to the War Department. The contract price was in 
the gross amount of $92,391.80. Article V of the contract 
provided that upon the failure or refusal of the contractor 
to make deliveries within the time specified the Government 
could by written notice terminate the right of the contractor 
to proceed. The said article further provided that in such 
event the Government could purchase similar materials or 
supplies on the open market or secure their manufacture and 

(i) 

418SM—u 
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a* 

delivery by contract or otherwise and hold the contractor and 
his sureties for any excess cost occasioned the Government 
thereby (Appellants App. 25 and 26). 

The complaint further alleges that the contract was declared 
in default under the provisions of paragraph 5. and that in the 
settlement of claim which was annexed to the complaint as 
Exhibit A (Appellants App. 27 through 30). the excess cost in 
reletting the contract was determined to be S21.6S2.42. The 
gravamen of the complaint appears to be that the appellee im¬ 
properly computed “excess cost’’ in the settlement of appel¬ 
lant's contract and thereby overcharged appellant in the sum 
of S0.40S.62. which sum appellant alleges has been impounded. 
The complaint concludes with a prayer that the court declare 
excess cost to be the difference between the contract price and 
the sum actually paid out in completion of the contract; that 
the court declare the amount of such excess cost in accordance 
with the appellant’s contention; and that the court enter an 
appropriate order for the release of the sum contended by the 
appellant to be due. The case was heard upon appellee’s mo¬ 
tion to dismiss the complaint and after argument the court 
entered an order sustaining the motion and dismissing the 
complaint. 

STATUTES INVOLVED 

In addition to the statutes referred to by appellant the atten¬ 
tion of the court is respectfully directed to Act of June 10.1921, 
Ch. IS. § 305.42 Stat. 24.31IL S. C. A. 71: 

All claims and demands whatever by the Government 
of the United States or against it, and all accounts what¬ 
ever in which the Government of the United States is 
concerned, either as debtor or creditor, shall be settled 
and adjusted in the General Accounting Office. 

SUMMARY OF ARGUMENT 

Appellant complains of an unfavorable balance in a state¬ 
ment of account issued by the duly constituted accounting offi¬ 
cer of the Government. Congress, however, has committed all 
sudh accounting matters to the Comptroller General, and the 
court is without jurisdiction over the subject matter of the 
complaint. 
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While the appellant slates that appellee has impounded the 
sum in controversy in violation of law. the impounding must be 
presumed to be regular in the absence of specific allegations to 
the contrary, since the Comptroller General has the power of 
set-off in the settlement of accounts between the Government 
and the contractors. 

The action of the appellant does not lie for the further rea¬ 
son that it is in effect a suit against the United States to which 
the United States has neither been made a party or given its 
consent. The defendant named in the court below, appellee 
here, is a nominal party sued in his official capacity, and the 
claim made upon him is for the performance of an act which is 
implicit in the duty and function of his office. The act to be 
performed is of the functionary and not of the individual. 
Here the necessary effect of a judgment in favor of appellant 
would be to require the release of public funds by an order 
entered in a suit to which the United Stares is not a party and 
where it appears that the United States denies liability under 
the existing facts and circumstances. In short, appellant at¬ 
tempts to enforce the obligation of a principal by a suit against 
the agent. 

ARGUMENT 

I 

The court is without jurisdiction of the subject-matter of the 
complaint, since it is a matter of accounting committed by 
law to the General Accounting Office 

An examination of the complaint (Appellant’s App. 25 and 
26) makes it clear that what the appellant seeks is to have the 
court supervise and control the Comptroller General and the 
General Accounting Office as to the manner in which appel¬ 
lant's particular account shall be stated. Congress, however, 
has committed the settlement and adjustment of “all claims 
and demands whatever’’ by or against the Government to the 
General Accounting Office. R. S. 236. Act of June 10.1921, Ch. 
18, S 305. 42 Stat. 24. 31 U. S. C. A. 71. In the absence of any 
specific provision, therefore, judicial review of this purely 
administrative function would be improper. The decided cases 
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establish that the effect of the rejection of a claim by the ac¬ 
counting officers leaves the party free to pursue his remedy by 
appropriate action against the United States, Longhill v. United 
States, 17 Ct. Cls. 2SS. and a review of the legislative history 
antecedent to the enactment of the statute above referred 
to indicates that the purpose of the statute was to create an 
independent auditing authority. Lambert Lumber Company 
v. Jones Engineering and Construction Company, 47 F. (2d) 
74, cert, denied 2S3 U. S. S42, 75 L, ed. 1452. 

II 

The act of the Comptroller General in impounding the sum 
iii dispute must be presumed to be regular in the absence 
of specific allegation to the contrary 

Paragraph 7 of appellant’s complaint (Appellant's App. 26) 
states that the appellee has impounded the sum of S9.40S.62 
in violation of law. The complaint does not allege what law 
has been violated or in what manner the alleged violation 
has been effected. The Government, and hence the Comp¬ 
troller General, has the right to offset without separate action 
an amount owing by a contractor under one contract against 
an amount due him under another contract. Barry v. United 
States, 229 U. S. 47,57 L. ed. 1060. 

There is a presumption of regularity which supports the 
official acts of public officers and, in the absence of allegation 
and proof to the contrary, such officer is presumed to act within 
the authority conferred upon him and in accordance with law. 

Procter & Gamble Company v. Coe, 6S App. D. C. 
246, 96 F. (2d) 518, cert, denied 305 U. S. 604, S3 L. ed. 
384; 

Cooper v. O’Connor, 69 App. D. C. 100, 99 F. (2d) 
135; 

Fletcher v. Jones, 70 App. D. C. 179, 105 F. (2d) 58; 

Laughlin v. Cummings, 70 App. D. C. 19, 105 F. (2d) 
71; 

Dunn v. Ickes, 72 App. D. C. 325, 115 F. (2d) 36. 

It is submitted that, in the absence of any specific allegation 
of irregularity in the action of the appellee and in view of the 
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power of off-set. appellee’s action in impounding the amount in 
dispute must, under the above decisions of this court, be pre¬ 
sumed to be regular. 

Ill 

The action cannot be maintained, since it is in effect a suit 
against the United States to which it is not a party and to 
which it has not consented 

The fact that appellant has named appellee as the defendant 
does not change the nature of the suit from a suit against the 
United States to a suit against an individual, since the ques¬ 
tion whether the United States is a party to a controversy is 
not determined by the mere nominal party on the record, but 
by the question of the effect of the judgment or decree which 
can be entered. 

Minnesota v. Hitchcock, 185 U. S. 373,46 L. ed. 954; 

Boeing Air Transport v. Farley, 64 App. D. C. 162, 75 
F. (2d) 765, cert, denied, 294 U. S. 728, 79 L. ed. 1258. 

A reading of the complaint and particularly of the prayer for 
relief appended thereto (Appellant’s App. 26) demonstrates 
that the controversy is one between the appellant and the 
United States and that the necessary effect of any judgment 
entered in appellant’s favor would affect the disposition of the 
public moneys. It follows that the suit is a suit against the 
United States. As was said by this court in the case of Has¬ 
kins Bros. & Co. v. Morgenthau, 66 App. D. C. 178, 85 F. (2d) 
677, cert, denied, 299 U. S. 588, 81 L. ed. 433, a suit to compel 
the return to processors of processing taxes collected on coconut 
oil imported from the Philippines: 

We think the suit is in effect one against the United 
States. It is brought against the Secretary of the Treas¬ 
ury, the Treasurer, and the Comptroller General in their 
official capacities. It seeks to compel the payment of 
money now deposited in the United States Treasury. 
In this view the United States are necessary parties and, 
since they have not consented to be sued, the suit against 
the officers of the United States cannot be maintained. 
We know of no power in this or any other court to com- 
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pel the Secretary of the Treasury or the Treasurer of 
the United States, in a suit brought against them in 
i their official capacities, to pay out money in the treasury 
I in a manner contrary to that directed by Congress. 

Thus, it has been held that an action of ejectment against 
the public printer to compel removal of a portion of the Gov¬ 
ernment Printing Office from plaintiff’s property was a suit 
against the United States, since the property involved was the 
property of the United States. Walker v. Ford, 50 App. D. C. 
225. 269 Fed. S77; that a suit against the Secretary of the In¬ 
terior to compel him to account in respect to sale and disposi¬ 
tion of lands, the title to which was still in the Government, 
was in effect a suit against the United States. Naganab v. 
Hitchcock, 202 U. S. 473. 50 L. cd. 1113. afi’g 44 App. D. C. 
276; that an action by an irrigation district for mandamus to 
compel the Secretary of the Interior to credit the district’s 
contract portion of net profits from a power plant in connec¬ 
tion with an irrigation project was not maintainable because 
it was in the nature of an action against the United States, 
U. S. ex rel. Shoshone Irrigation District v. I ekes, 63 App. 
D. C. 167. 70 F. (2d) 771. cert, denied 293 U. S. 571, 79 L. ed. 
670. 

See also Belknap v. Schild, 161 U. S. 10. 40 L. ed. 599; 

International Postal Supply Company v. Bruce, 194 
U. S. 601.48 L. ed. 1134; 

Oregon v. Hitchcock , 202 U. S. 60, 50 L. ed. 935. 

The Comptroller General here is exercising the function of 
accounting officer of the United States. In this capacity he is 
bound to settle and audit the accounts of his principal, thus 
balancing the various debits and credits of the account. The 
function is administrative. The rights involved in the ac¬ 
counts are not his rights but the rights of his principal and of 
his principal's creditors. To hold that this action is main¬ 
tainable would be to hold that an individual could enforce a 
money claim against a corporation by an action against the 
corporation’s bookkeeper to compel the bookkeeper to credit 
the individual with a sum claimed to be due from the corpora¬ 
tion. The mere statement of the proposition is a refutation 
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thereof. Where the things to be done are of the functionary 
and not of the individual the applicable rule was stated by this 
court in the case of International Trading Corporation v. Edi¬ 
son, 71 App. D. C. 210. 109 F. (2d) S2o, where it was said: 

The rule is well established that where the obliga¬ 
tion is that of the principal, no court can enforce it 
against the agent as long as he is merely acting as 
agent. 

IV 


The request for declaratory judgment does not save the 

complaint 

The fact that the complaint prays for a declaratory judg¬ 
ment does not relieve the complaint of its fatal defects. The 
declaratory judgment act does not enlarge the fundamental 
jurisdiction of the court or give it jurisdiction over subject- 
matter not theretofore within the judicial ambit. Agnew v. 
Hoage, 69 App. D. C. 116. nor do the provisions of the declara¬ 
tory judgment act permit a court to declare rights or other 
legal relations in a suit to which the real party in interest has 
not been joined. 

CONCLUSION 

Since the subject-matter of the complaint is not within the 
jurisdiction of the court and the suit is in effect a suit against 
the United States to which it is not a party and to which 
it has not consented, the action of the lower court dismiss¬ 
ing the complaint, should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney, 

John L. Laskey, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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